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CUsfiKOE 



SUPERIOR COURT OF THE DISTRICT OF COIAJMBIA 

Civil Division j ( ; 3Q j() rrj /jj fJJ| 



UNITED STATES OF AMERICA : 



V. 



» ii ,.,- ~.» i., 



Crim. No. F9268-88 

JUDGE URBINA 



JAMES WASHINGTON 

a!:a Larry. D. Epps 



O R D 1 E 



Upon consideration of Defendant's Motion for Reduction and 
Modification of Sentence, Government's Opposition to Defendant's 
Motion for Reconsideration and Modification of Sentence and the 
record herein, it is gi. day of January, 1991 

ORDERED that Defendant's Motion is hereby DENIED. 



SO ORDERED 



SIGNED IN CHAMBERS: 

JAN 2 3 1991 




-AC 



UdhJiuLJ 



CARDO M. URBINA 
Associate Judge 



Copies shall be sent tc: 

Carrie L. Fair, Esq. 

1025 Connecticut Avenue, N.W. 

Suite 700 

Washington, D.C. 200 3 G 

G. Paul Howes, Esq. 
Assistant U.S. Attoi 
Felony Trial Divici- 



Mr. Larry D. Eppt 

DCDC #18^-413 
D.C. Department . 
Maximum Security 
Lorton, VA 2207 

V4r&*\£L 1 ft « » » 

JAN 3 in 
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Appeal From The Superior Court Of The 
District Of Columbia — Criminal Division 



BRIEF OF COUNSEL SUBMITTED PURSUANT TO 
ANDERS V. CALIFORNIA, 386 U.S. 638 (1967) 



DENNIS M. HART 

Counsel for Appe I lant 
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DISTRICT OF COLUMBIA COURT OF APPEALS 



NO. 91-266 



Larry D. Epps, 



Appellant 



v . 



United States Of America, 



Appellee 



Appeal From The Superior Court Of The 
District Of Columbia — Criminal Division 



BRIEF OF COUNSEL SUBMITTED PURSUANT TO 
ANDERS v. CALIFORNIA, 386 U.S. 738 (1967) 



statement of the Case 



On August 
v.'hich it was allege. 



1988, a criminal complaint was filed in 
i James Washington, also known as Larry 
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..,* :,: :-.]>p:;, rurdereu d Cyrus Gray dutiny the course of a rob- 
\ f ' . ' l : lh.it :;.mie iftjy , Mr. Lpps wa:; presented before a Superior 
i! i 'i ;'Vi! ■;;:., i oium un d charge of Felony Murder while armed. 

As a I'eiiu.i L of pica negotiations, Mr . ftpps pled qui 1 ty 
*.o t j :-wc'und degree murder charge on May 8, 1989. On April 9, 
} f ) l )0, the Honorable Ricardo M. Urbine sentenced Mr. Epps to a 
Loi;m of twelve years to life; suspended the execution of that 
sentence and imposed five years probation with the condition that 
the defendant participate in a long term drug treatment program. 

On June 26, 1990, a hearing was held for Epps to show 
cause why his probation should not be revoked for failure to com- 
ply with the drug treatment requirement. At the conclusion of 
that hearing, the original sentence of twelve years to life was 
imposed . 

On October 16, 1990, appellant's sentencing counsel 
filed a motion to modify his sentence pursuant to Rule 35. On 
January 23, 1991, the sentencing court denied Mr. Epps 1 motion 
for reduction and modification of the June 26, 1990, sentence. 
This appeal followed . 



STATEMENT OF FACTS 



On August 9 988, a criminal complaint was filed in 
D.C. Superior Court . <oh alleged that the appellant murdered an 
individual known ;;: Gray during the course of a robbery. 
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• * v..r .ii!L*i|»,'i l.e have taken piaee om July 1 'j , 198H, > k . 
/ : .-..£<; 1 1 :, f. ') ,- ! 9Hr , t he appol I tint w*j:; pr evented bet ore <i Suni 1 
• ^ - i i. :e:u.ti i :;:: . i-mi or; a charge ot Felony Murder while armed, 
mi. v.jrj he ; cl wi thout bond . (R. 10 ) 

Al; a re:;uut of plea negotiations with the government, 
\: lie appeJ 1 tint eventually entered a pi ca of guilty before the 
iSonorab le Peter ■ ; . Wolf to a second degree murder charge on May 
a, 1900. (iv. 14} 1 At; part of this agreement, the government would 
dismiss murder charges in a second case and would expect the ap- 
pellant's cooperation in the prosecution of that matter. {R. 25 ) 2 
Because of some difficulty in bringing the second matter to a 
trial, the appellant was not sentenced until April 9, 1990. 

By the time that apppellant was sentenced, the matter 



had been transferred to the Honorable Ricardo M. Urbina and on 
April 9 , 1990 , the appellant was sentenced to a term of twelve 
years to life. Judge Urbina then suspended the execution of that 
sentence and imposed five years probation with the condition that 
the defendant participate in a long term drug treatment program. 

(R. 29) 

On May 24, 1990, the Superior Court Probation Depart- 
ment recommended a show cause hearing based on the appellant • s 



1 Appellant pled guilty to a felony information which charged him 
with the second degree murder of Cyrus Gray after waiving his 

right to indictment \ ■■- -a grand jury. (R. 15) 

2 United States v. „ \ J. Smith, F 9930-88. 
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».;' !.u''t. in ;;.it isi y »iUi community sorvicr obi igat ion:.. , In::; VVOC 5 
..iSSOssi'i'.-M: c j i 250 and the a J Lugat i on HuH ho absconded Iron, his 
(Miff i * t*atniont program . (i< . 31) On Juno i 2 , 199 , a show '/mine 
oi'dor war: issued for the appellant. ;H. 32) 

On June 26, 1990, a hearing was held for appellant to 
show cause why his probation should not be revoked for failure to 
comply with the drug treatment requirement. At that hearing, ap- 
pellant's counsel explained the background of the case ^nd why 
the appellant felt compelled to leave the treatment facility . 
(June 26, Tr. 9-14) Counsel noted that upon his return to the 
District of Columbia (the original drug treatment program was in 
Colorado ) the appellant had registered with a local treatment 
program and had obtained a job while waiting for bed space to 
open for treatment. (June 26, Tr. 11-12) After recommendations 
by both the probation department (June 26, Tr. 5-6) and the pros- 
ecutor's office (June 26, Tr. 14-18), the sentencing court heard 
from the appellant . (June 26 , Tr . 21-22 ) At the conclusion of 
tnat hearing, the sentencing court found that the appellant had 
violated the conditions of probation and revoked it . (June 26 , 
Tr. 22-25) The original sentence of twelve years to life was im- 
posed. (R. 30). An order revoking probation was filed that same 
day. (R. 37) 

On October 16, 1990, the appellant filed a motion for 
reduction and Acidification of his sentence. (R. 55-61) In that 



3 Victims o? Crime Compensation Act of 1981 
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:;:ui ••,.!:. cuuiK.ei for appellant nought a modification of t.hc 
:;c:-,l c-.iuir to pi-tin.it drug treatment at an in-patient facility in 
lvi!!ir.yivunlo. (K. '>9) Thu government cpporjed this request 



1 '^ • 



written tnjaponue. (i*. . 40-44) 

On January 23, 1991, the sentencing court denied the 
appellant's motion by a one sentence order. (R. 107) A notice 01 
appeal wat; filed by appellant's sentencing counsel on March 4, 

1991. (R. ill) 4 



COUNSEL IS UNABLE TO ADVANCE ANY NON 
FRIVOLOUS ARGUMENTS IN SUPPORT OF THE APPEAL 



Unable to discover any non frivolous issues in the present 
case requires counsel to move to withdraw pursuant to Anders v. 
California, 386 U.S. 738 (1967) As grounds for this request, 
counsel would show the following: 



<■/:• V 



&, 



if. '•-». -.- 



L ', • 
V ..'..< M. 






i a'" . ' 



i 



1. Review Undertaken By Counsel 

Cpunsel has reviewed the complete appellate record in 
the present case. Counsel has reviewed the probation revocation 
hearing transcript of June 26, 1990. He has discussed the con- 
tents of that record and transcript with the appellant in written 



4 Althoi; 
entry 



parently date stamped March 4, 1991, the jacket 
die file date of March 5, 1991. (R. 9) 
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i.'-.m 1 :■>*:,. i }iu location of tlit. uppollanr in e 'i'unricssoc 
{•■J i; : «.u"i i i r.y rt.KH- o personnel interview iinpotjii.i bJ c . 

']'; ,mi:;:.. i l.pi war ■ ordered and produced ! 01 the* revocation 
:>(.,{; win .vwi a fupy wci:; :.;uppl.i ed to .ippoli.ini lor hiii review. J 
i fi add ; t .i en , present counsel has attempted , fjj.be it unsuccessful - 
1 y , Lo yo 1 icit any views that prior ccunsol might have on poten- 



Counsel has reviewed the statutory and case law regard- 
ing motions for reduction and modification of sentence filed pur- 
suant to Rule 35. The results of this review have been communi- 
cated to the appellant in writing. In addition, counsel has 
reviewed the case law regarding motions to withdraw an appeal. 
Anders, supra.; Suggs v. United States, 391 F.2d 971 (D.C.Cir. 
i960); Johnson v. United States, 513 A. 2d 798 (D.C. 1986); Bell 
v. United States, 457 A. 2d 390 (D.C. 1983). The general legal 
principles contained in these decisions have also been communica- 
ted to the appellant. 

Despite- counsel '.s-jconclus ion that the appeal is without 
non frivolous issues, the appellant has informed counsel that he 
feels that Judge Urbina's decision to revoke his probation is 



5 At appellant's request, transcript was also ordered for his in- 
itial plea hearing on May 8, 1989. This was requested by motion 
on June 7 , 1991 . while this transcript has not yet been pro- 
duced, it is highly onlikely that it would have any effect on the 
present appeal si: < l Judge Urbina was never presented with a 
challenge to the p ' ety of the original plea. 
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,'.. . k '.. . vf • ■ :;i.'v : *i •.* : reaper.; ,, u rind thai he :;!i';Aj lu have been q i ven 

s ,•■•.! : . * t: -i <Mug rehabi l.itdtion projruni. Appellant hat; 

. t t - .,. . :..fj ,- -ii. ;i' ; that li».* doe:!j not wish t".o withdraw "the. 1 matter and 

Mr, i«rr; t.o have * : u s Court consider the appropriateness of Judge 



Urbi na' :j January 2 3, 19UT, order of denial. 

Counsel has explained to the appellant that the instant 
bi.u.i vn.lf bo tUed with, the Court but not served upon counsel 
for tin govcrni.'.ant and that he will have the opportunity to 
respond himself, if he wishes, upon receipt of the brief. 



2. issues Ra iseo By Appe I lant's October 16, 1990 Motion 

Appellant's October 16, 1990, motion to reduce or modify 
his sentence pursuant to Rule 35 of the Superior Court Rules of 
Criminal Procedure contained several themes. The first was that 
the appellant haa been unfairly pushed by government counsel into 
entering a drug treatment program" for which everyone else knew he 
uould fail. The second theme was that appellant's counsel had 
located a program in Pennsylvania in which appellant would have a 
greater chance of success. Finally, the motion asked that since 
nearly 120 days had elapsed since the revocation that this was 
sufficient punishment for the appellant's unauthorized leave from 
the initial drug program. (R. 55-61) 

Significantly, ..ho motion of October 16th made no men- 
tion of any illegality die revocation of the probation or in 
the hearing of June 2t , 
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/ '.■'., n \ n.'!.n ivjuc:.. WUiiJi Appei Iflnt 
i!"n!r»:;t en t:nonof;i t. o Raise on Appeal 



t i i m j ■: ■;,» 1 *>n:; with present counsel the ^.ppGlKmt *viu 
.*:•;'-■;!*..■:< i ihii. .-.i hi i et be filed which asks thifj Court to review u 
nui'.il v-r (it k^uo;. t hat were not di recti y raised i n the October 
1 1 v ii rmt i en to reduce and modi f y . 

These issues are as follows: 

A. Whether the sentencing court erred in revoking his proba- 
tion solely on the basis of hearsay evidence and whether this 
violated his right to confront and cross examine the witnesses 

aga:i nst him. 

B. Whether the evidence presented at the probation revoca- 
tion hearing was sufficient to support the sentencing court • s 
cone fusions . 

C. Whether the sentencing court erred in basing the revoca- 
tion of probation upon the attempt of the appellant to save him- 
self from further criminal charges. 

D. Whether the sentencing court erred when it did not hear 
the appellant's character witnesses. 

E . whether the appellant was the victim of racial bias 
within the court system and the drug program from which he 

absconded . 

As a result of these suggestions and upon a review of 
the-rccQr.d_in this^case u:;d the case law, counsel would make the 
following observations : 

A. Appellant adnu • ough counsel, albeit with an expla- 
nation, his abscondc i. he Colorado drug program. When 

-10- 



■ Case 1 :06-cv-0071 7-RMC Document 32-2 Filed 06/09/2008 Page 1 3 of 26 



* ~^u v . Ui~LL-±i±^ti d d r L'i:- i. h c c am \ , t h o s pp e J i a n t d i d n o 1 \ 1 1 n ' j 

• i":';/c t.lir i i I egation that, he iott the progt am in violation 
/m thr. t.n.'M; condition. (June. 1 2b, Tr. ^1 I! ^ ) There wo:; no 
i.i:: i h i fj question during the heui i;jy of Juno 26th. No/ 



j .; :';?»u t (. 



w.i'j there any factual dispute raised in the October 16th motion 
or; modi ( j. cat ion or reduction. Without any factual dispute and 
with all parties assuming the correctness of the core assumption- 
char, appellant; left the drug program without permission-it is im- 
possible to r.::::;a.gn error to this decision no matter what standard 
of evidence was utilized.^ 

Yet even if a level of evidence is required for a hear- 
ing in which there .are_.no disputed essential facts , it is clear 
from prior decisions of this Court that hearsay is admissible as 
long as it Li: "worthy of belief. " Patterson v. United States, 
570 A. 2d 1198, 1199 (D.C. 1990) The essential facts of violation 
were contained in the probation violation report of May 24, 1990, 
(R. 31) and adopted by the sentencing court (June 26, Tr. 3-5) 
and fall within the category of evidence permitted in Patterson. 
Nor is there any merit to the allegation that the use of such 
evidence deprived the appellant of his right to confront the wit- 
nesses. Patterson, 570 A. 2d 1198, 1199, note 1. 

— — a. The^evidence presented at the hearing was sufficient to 

cvpport the sentencing court's conclusion since there was no dis- 



6 Indeed the appe.l J , 
fact that he left 
sentencing court d 



i'H.yj not now even challenge the essential 
jram without permi usion-~only that the 
;ree with his reason for leaving. 
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i,;im;!i Ukj second opportunity to raise 



1 1 . 



Mii-"!.i('!i in thu October IGth motion tor modi-fic.i 
. !,.:.; ,.* , i i n uni not tidvanco this Issue. 



'.. *»iu. ai r .-ei Uint »s mujot compJaint appear:; to be that the 
inmuc rvj coiut did not agree* with the judgment calJ the appel- 
], ; ;,L hi, • ie in leaving the Colorado drug program. It is clear from 
the rcL-jrd however, that the sentencing court was aware of the 
situation. It was presented to the court both by defense counsel 
(Juno 26, Tr. 7-13) and by government counsel. (June 26, Tr. 14- 
18) The appellant does- ■ not --now^nor... has he ever, challenged the 
accuracy of those representations. Furthermore, the appellant 
ejected to present nothing new as a defense in his October 16th 
motion for modification. 

D. The appellant did not present character witnesses at 
the June 26th revocation hearing. The appellant did not in any 
fashion indicate that such witnesses were available or that he 



wa 



nted to call such witnesses. Appellant did not seek any con- 



tinuance for such a person. In the October 16th motion for modi- 
fication, the appellant makes no mention of additional witnesses 
or charactrErr-- j teH5^i^?^n^^-_J4oreover , appellant has not presented 
such witnesses or any indication of their testimony to un- 
dersigned counsel. This must be viewed as nothing more than an 
after the fact attempt to find some error in the revocation deci- 



sion. 



E. Although the app ant has advanced much rhetoric in 



support of his position t) 



! , 



victim of racial bias on the 
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»; niiiti':tf ^yLaom, jih has, presented no f.irtt; 
"«'■'' * !mi ;.:u;:c1ul» i on in any way. 



*J . "I !k; standard for Review of a Denial 
o f a Mot l on to Reduce or Mod I fy Fl led 
ii ' ' 'L^'ii llll to Ru I e 3 5 

Pursuant to Rulu 35(b) of the Superior Court Criminal 
Uua , , C i motion to reduce -or..j3LOdify a sentence may be made within 
1 20 days after sentence is imposed or probation revoked . The 
Ru.ii/ also requires that the trial court shall determine the mo- 
tion within a reasonable time. There are no other requirements 
applicable to the present motion within Rule 35. 

This Court has concluded that the purpose of Rule 35 
in to allow the trial court to consider, after further reflec- 
tion, whether the sentence originally imposed was too harsh in 
light of the defendant's conduct. Williams v. United States, 470 
A. 2d 302 (D.C. 1983), cert, denied, 472 U.S. 1019 (1985). 

' ; — -A. niQ.tix2Q__fo r reduction or modification of sentence is 

basically a plea of leniency and is addressed to the trial 
court' s discretion. Walden v. United States, 366 A. 2d 1075 (D.C. 
1076) Thus, the standard for a review of such a motion is the 
c;buse of that discretion. Under established principles, this 
means that dissatisfied movants have an extremely limited right 
of appeal from the trial court's exercise of discretion. Garcia 
v. United States, 542 A. j.::37 (D.C. 1988). This is required 
since appellate courts :v. ». substitute their judgment for that 
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: : j : ^. <> ,,j; ,-(jum ! n itu.it. tun; of uuntence reduction or modified 

', ,.;!, iv : / / nun:; v. UliiU.;! r,ttitO!J . 51 1 A . 2d 2i2 ( \J . P . 1900). 

Cjj-mv^oI Wcxii considered the potent. id), iauue oi timu.l j 
• -.'.;- of the tr-iaJ court's decision since the motion was made on 
(•■tuber 16. 1990, and not decided until January 23, 1991. Rule 
:, doe:; require a t imely""cTecls ion by the trial court . See, 
united States v. Pollack 65b F.2d 243 (D.C.Cir. 1980) The delay 
in this case does not appear to in any way have infringed on any 
interest of the appellant so as to form the basis Tor appellate 

review. 

Under these general principles, it is clear that ap- 
pellant has no appealable issues in the present case. The trial 
court exercised its discretion without legal challenge on June 
26, 1990, when it revoked probation and executed the sentence. 
The subsequent exercise of discretion in denying the motion to. 



reduce and modify is^wi thou t any fault - 



CONCLUSION 



While the appellant has sought redress for what he per- 
ceives* to be a trick played upon him by the government who re- 
quired him to participate in a drug program which he believes he 
was justified in absc ding from, he has exhausted his available 
legal remedies. Uru > convince the sentencing court of the 
merits for a secoi; n at his revocation hearing, his sub- 

-24- 
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>i I'-'Ji r m ; v.i\' ( ru, J U'j.".) I oi f aciiin i insuu whirl; 



..hi r.-.i:, ft 



J I 



vuv\ uv; by t;i \ i* L'our t . 



i i L(;u:;*j 7 ous w.i th pi osent cojiiso ) , tin.* dppo.l I out h<j: 



/ * ' * * ■ - k, J 



Lhu appeJ latf consideration uf a number of di f foroni 
rounuoi not os that none of these issues wcru raised in 



tho mo I: i.fj*i from whi ch this appeal originates . Yet even it' there 
were some way that jurisdiction to review could be obtained, none 
of the i ssiios suggested by the appellant has any factual support . 

For the foregoing reasons, counsel respectfully requests 
that this Court permit him to withdraw from further representa- 
tion in this matter. 



Respectfully submitted , 

552 Seventh Street S.E. 
Washington, D.C. 2000 3 
(202) 546 7770 
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CEHTlPICAIfc. OF SERVICE 









', [aniii:; M. Hart, dd certify that <j true* and cartoct 
cupy u! the roregolng wdu served, by mail, with first cl.ics 
post. ago prepaid, upon Larry D. Epps, DCDC 188-413, CCA West Ton 
nes^ee Detention Facility, 555 Finde Naifeh Jr. Drive, Mason, 
Tennessee, this 6th day of August, 1991. 



({ 



wttJIs m; 
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ilifltrirl nf (Enhitiihia 
(Cmtr! nf Apprafo 



v*rvri'irQu9toi\ 



ilo. 91-2 5 

LAURY I). EPPS, 

A/l^A«.kTAHES_WAS 1 1 1 NGTON 



v. 



/LED 



Appellant, 

F9286-88 



Clerk " u 



HUTTED STATES, 



Appellee. 



ORDER 

On consideration of the motion of appellee to vacate the 
advanced briefing order of June 10, 1991, and it appearing that 
on August 8, 1991, counsel for appellant filed a brief pursuant 
to Anders v. California , 386 U.S. 738 (1967), it is 

ORDERED that the motion is granted and this court 1 s advanced 
briefing order of June 10, 1991 is hereby vacated. It is 



BY THE COURT: 



~-^Xc~ a. " U 




-' JOHN A. TERRY 

Acting Chief Judge 



Copies to: 

Dennis M. Hart, Enquire 
552 7th Street, s.l . 
Washington, D.C. ;:■ ;o '*> 



John R. Fisher, 1 
Assistant Unite : 



; Attorney 



gr 
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Sifilrir! of (Cnhunhui 
(tmirl nf Ajiprnlfl 



August 






1993 



Mr. L a r r y D . E p p s 

DC.'.-C # J 88-4 13 

CCA Wc-;t Tennessee Detention Facility 

55 r , Findo Naifeh Jr. Drive 

M ii :; gy JTg nn o s s e e 

RF: No. 91-265 - Lcmy D. Epp& t\ United States 

Dear Mr. Epps: 

In t.ic above case, your court-appointed counsel has filed a 
motion to withdraw from this appeal. If you wish to do so, you 
may file ■: response to this motion on or before September 2 7 
1991, indicating your reasons why Dennis M. Hart, Esquire, should 
not be permitted to withdraw or any grounds for appeal you 
believe you may have. In the event you need additional time 
within which to respond, please advise me. I have enclosed a 
self -addressed stamped envelope for your use. 

After your response has been received or the time for filing 
has expired, the motion and any response you may make will be 
submitted to the court for its consideration. The court will 
also review the record of the trial proceedings including the 
court reporter's transcript. If the court concludes the appeal 
lacks merit and grants the motion of your court-appointed counsel 
to withdraw, the appeal may be dismissed. Therefore, it is 
important that you f lie. ^response to the motion if you believe 
there are grounds for appeal. 

Sincerely, 








'ane E. Petkofsk; 
Senior Staff Attorne 
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LAkRV D. EPP:;, 



Appellant, 



CliTlS ^* 



V. 



F9286-88 



UNITED STATES, 



Appellee. 



BEFORE: Terry and Steadman, Associate Judges, and Gallagher, 

Senior Judge. 

JUDGMENT 

On consideration of the motion of counsel for appellant for 
leave to withdraw, and there appearing to be no opposition 
thereto, and it further appearing that there are no non-frivolous 
issues on appeal, it is 

ORDERED that the motion is~~granted. See Anders v. California 
386 U.S. 638 (1967). It is 

FURTHER ORDERED and ADJUDGED that the order on appeal is 
hereby affirmed. 



FOR THE COURT: 





* m 



RICHARD B. HOFFMAN 
Clerk of the Court 



Copies to: 

Honorable Ricardo M. Url 

Clerk, Superior Court 
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PARRYLJ.SMITH , APPELLANT, v. UNITED STATES, APPELLEE 

District of Columbia Court of Appeals 
591 A.2d 229;1991 D.C. App. LEXIS 118 

No. 90-564 
April 25, 1991, Argued 
May 24, 1991, Decided 



Editorial Information: Prior History 

Appeal from the Superior Court of the District of Columbia; Hon. Frederick H. Weisberg, Trial Judge. 
Disposition: Affirmed. 

Counsel Stephen I. Singer, Public Defender Service, with whom James Klein, 

Public Defender Service, was on the brief, for appellant. 

Stevan E. Bunnell, Assistant United States Attorney, with whom 

Jay 6. Stephens, United States Attorney, John R Fisher and G. Paul Howes, Assistant United 

States Attorneys, were on the brief, for appellee. 
Judges: Terry and Steadman, Associate Judges, and Kern, Senior Judge. 

Opinion 

Opinion by: STEADMAN 

Opinion 



{591 A.2d 230} The issue in this appeal, although technically one of sufficiency of the evidence, 
basically involves the scope of the criminal offense of obstruction of justice insofar as it applies to 
witness tampering. The relevant provision, D.C. Code § 22-722 (a)(1) (1989), reads: 

(a) A person commits the offense of obstruction of justice if that person: 

(1) Corruptly, or by threats or force, endeavors to influence, intimidate, or impede any juror, witness, 
or officer in any court of the District of Columbia in the discharge of his or her duties. 

Appellant was convicted under this provision for attempting to persuade two friends of his to testify 
falsely on his behalf about his lack of participation in an alleged murder. We affirm. 

I 

Appellant was arraigned on August 24, 1988, for a murder committed twenty-two days before. Shortly 
after being released, on September 8, 1988, he asked two friends of his, Dominic Dorsey and Joseph 
Calhoun, to testify that they had been with appellant at the scene of the killing and had seen the killing 
committed not by appellant but instead by one Larry Epps. As Dorsey testified, "he wanted us to say 
that - when we went to court, he said he wanted us to be his witness and say that he didn't do it." 
About 10 days later, appellant again approached Calhoun, along with another friend of appellant, 
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Lamarr Young, and asked them to testify to a more elaborate story also pinning the blame on Epps. 
Appellant told Young to tell this story "to whoever when I come to court and tell it to the judge." Some 
days later, after learning that the police wanted to talk to witnesses, appellant, Calhoun, and Young 
again talked about the story. 

In fact, Calhoun was not present at the scene of the killing or anywhere near it. Dorsey was a member 
of the group that accompanied appellant to the apartment house where the killing took place and was 
a witness to the events in the apartment {591 A.2d 231} where appellant, the victim, and Epps 
(among others) were all present shortly prior to the killing; however, Dorsey was not present at the 
time or scene of the killing, which took place in a stairwell. Calhoun initially told the Assistant United 
States Attorney that Epps had been the killer but eventually admitted he was not anywhere present. 
Dorsey refused to go forward with the false story. Young, who was an eyewitness, testified at the trial 
that appellant had been the killer. At the trial, appellant was acquitted of the murder but convicted on 
two counts of obstruction of justice under D.C. Code § 22-722 (a)(1), which related to his 
conversations with Calhoun and Dorsey. 1 

Appellant's arguments with respect to the sufficiency of the evidence address the two counts in 
somewhat different but related ways. We take each in turn. 



With respect to Dorsey, appellant's assertion is that no evidence was introduced that at the time 
appellant spoke to him, Dorsey was expected to testify and that he was therefore not a "witness" as 
required by the statute. 2 

The word "witness" is not defined in the statute itself. The jury was instructed, without objection by 
appellant, that in order to convict, the government must prove beyond a reasonable doubt that Dorsey 
"was a witness or a potential witness in a case pending in the District of Columbia Superior Court." 3 
The jury was further instructed: 

The term "witness" means a person who knows or may know facts that are material to a pending case 
and who is expected to testify in that case, whether or not the person has actually been subpoenaed 
to testify at that time. A person is not a witness when regardless of his knowledge of material facts 
bears [sic -- presumably "there is"] no present expectation or intention that the person will be called to 
testify. 

This was a substantially correct statement of the law. D.C. Code § 22-722 was part of the District of 
Columbia Theft and White Collar Crimes Act of 1982. In the main, it carried forward the provisions of 
pre-existing law, D.C. Code § 22-703 (1981), which in turn reflected the provisions of former 18 U.S.C. 
§ 1503 (1970). The Extension of Comments of the chairperson of the Committee on the Judiciary, 
July 20, 1982, in commenting on proposed section 722, states that "as under the current law, the term 
'witness' is intended to mean a person who knows or is supposed to know material facts about a case 
which is pending and who may be called to testify," citing in a footnote United States v. Jackson, 168 
App. D.C. 198, 513 F.2d 456 (1975). In that case, involving 18 U.S.C. § 1503, the court stated that 
"indubitably, one is a witness, within the meaning of section 1503, when he knows or is supposed to 
know material facts, and expectably is to be called to testify to them." United States v. Jackson, supra, 
168 U.S. App. D.C. at 201, 513 F.2d at 459. 

The facts here supported a jury finding that Dorsey was a witness within the above definition. As one 
who had accompanied {591 A.2d 232} appellant to the general area of the killing, he clearly had 
knowledge of relevant facts immediately surrounding the offense, and could be expected to testify 
concerning them. See Toliver v. United States, 468 A.2d 958 (D.C. 1983). Certainty as to one's role as 
a witness is not the test; it is whether there is a reasonable expectation to that effect. As put in the 
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Extension of Comments quoted above, the issue is whether the person "may" be called to testify. 
Thus, even if Dorsey is regarded as a potential witness for the prosecution, we think the jury could find 
him to be a protected "witness." 



The argument with respect to Calhoun is more intricate. Here it cannot be questioned that at the 
moment when appellant first approached Calhoun, he (Calhoun) knew no facts material to appellant's 
murder trial and therefore at that point in time was not a "witness." Appellant asserts that under the 
statute, a person must have the status of a "witness" at a point pre-existing the moment when a 
defendant first "endeavors to influence, intimidate, or impede" that person in any statements 
concerning the offense. The government meets this argument in two mutually reinforcing ways, both 
of which we think are correct. 



First, however relevant appellant's position may be with respect to witnesses for the prosecution, it fits 
poorly when dealing with witnesses for the defense. As to the latter, it is the defendant who to a 
greater or lesser degree determines who are to fall in that category, potential or actual. If, as here, by 
his actions, a defendant attempts to vest a person with the status of one who "may know" or "is 
supposed to know" -- for it is not actual knowledge that is required -- then that person indeed 
becomes a witness within the meaning of the statute. 

The statutory goal of preventing the obstruction of justice requires no less. The provision at issue here 
by its language covers the broad category of participants, potential or actual, in pending criminal 
proceedings, and its application extends not only to those who inherently fall within that category by 
their actual knowledge of material facts but those as well who are by the defendant's own acts brought 
within that category. 

The defendant argues that such an interpretation makes meaningless the prohibition against 
subornation of perjury, contained in another section of the 1982 Act, D.C. Code § 22-2512 (1989). 
However, that provision, dealing with a wide variety of statements under oath, covers a multitude of 
instances which would not be reached by § 22-722 (a)(1), and the latter section likewise covers far 
more than attempts to seek false testimony. Cf. United States v. Partin, 552 F.2d 621, 631 (5th Cir.) 
(noting that attempted subornation of perjury "may well" violate witness tampering provision of former 
federal obstruction of justice statute), cert, denied, 434 U.S. 903, 98 S. Ct. 298, 54 L. Ed. 2d 189 
(1977). Furthermore, there is nothing remarkable in the fact that the same act may violate two or more 
statutory provisions. See, e.g., Holt v. United States, 565 A.2d 970 (D.C. 1989) (en banc). 

B 

Furthermore, appellant's contact with Calhoun here was not limited to a single encounter. By the time 
the second and third meetings had occurred, Calhoun had become knowledgeable of facts material to 
the pending litigation; namely, appellant's consciousness of guilt in seeking fabricated testimony. See 
Smith v. United States, 312 A.2d 781, 784-85 (D.C. 1973) (testimony that defendant had threatened a 
witness constituted highly relevant implied admission of guilt). Indeed, the trial court without objection 
instructed the jury that they "may consider" appellant's attempts to influence Dorsey and Calhoun to 
testify falsely as evidence "tending to prove Mr. Smith's consciousness of guilt," although they were 
not required to do so. While we recognize that reliance upon this theory {591 A.2d 233} standing 
alone could present potential jury unanimity problems, no such objection was raised at trial or request 
for a unanimity instruction made, and we perceive no "plain error" in that regard. Shivers v. United 
States, 533 A.2d 258, 263 (D.C. 1987). 
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For the foregoing reasons, the judgment of conviction appealed from must be 
Affirmed. 

Footnotes 



1 

Appellant was not charged with obstruction of justice with respect to his conversation with Young. The 
trial court granted appellant's motion for a judgment of acquittal on a third count of obstruction of 
justice relating to one Howard Benson-El. 
2 

Appellant appears to bifurcate this argument into two parts, namely, whether Dorsey himself expected 
to testify and whether appellant himself knew or had reason to know that Dorsey was expected to 
testify. We see no significance in this distinction for purposes of this appeal, since a jury could easily 
infer that both Dorsey and appellant knew or had reason to know of Dorsey's potential as a witness. In 
this regard, we think the facts here significantly differ from Walker v. United States, 93 F.2d 792 (8th 
Cir. 1938), on which appellant places heavy reliance. In that case, a split 2-1 decision, the person 
approached was a co-defendant who could not be forced to testify, and the court apparently thought it 
important that the evidence show that she "intended to be a witness." No such problem is presented in 
the case before us. 
3 

Appellant now takes issue with the use of the phrase "potential witness," but this is a helpful 
clarification whose import was made clear by the further explanation of the term. 
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